State authority and power have become diffused in an increasingly globalized world characterized by the freer trans-border movement of people, objects, and ideas.
Transnational law, judges and refugees in the EU 3 between judges in the European courts. 8 Some work has been done on the dialogue between national judiciaries 9 but not in the area of refugee law. 10 And yet what is so new about the liberal suggestion of an emerging transnational legal order is precisely the importance and role of horizontal networks (of policymakers, regulators, and judges).
Transnational Law, policy harmonization and refugees in the European Union
The American liberal tradition in international law has long promoted the role of non-state actors and progressive values in the world legal order.
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More recently, the emphasis has been on the role of transnational networks of government officials alongside the traditional place of states. 12 These transnational networks and processes clearly contribute to international normative activity, and to a changing conception of the world less dominated by a vertical notion of international law and domestic law. 13 Anne-Marie Slaughter, in particular, identifies the existence of a growing judicial globalization phenomenon whereby judges around the world are increasingly talking to each other and citing each other's decisions. This, she argues, means that we are witnessing 'the gradual construction of a global legal system '. 14 This global system is not just vertical as we used to know it (for instance, where the International Court of Justice (ICJ) or the ECJ gives a judgment or an advisory opinion which national courts then apply). Rather it is much more complex and messier, with vertical and horizontal networks of national and international judges. 15 Refugee law offers a particularly interesting case-study because it has evolved mostly under the influence of judges -so it has 'become fundamentally judicialized'. 16 And this is reflected in the key role occupied by high courts as 'agents of normative change', 17 particularly in the area of refugees' rights. 18 Furthermore, refugee law lacks an international court competent to provide a common interpretation of the Refugee Convention (unlike the area of human rights law for instance), 19 thereby leaving it to each contracting state ultimately to interpret the Refugee Convention. In sum, refugee law provides tremendous opportunity in terms of seeking a greater transnational judicial role.
There is some evidence of such transjudicial activity in refugee law, among senior appellate judges in Commonwealth countries. James Hathaway notes:
Senior appellate courts now routinely engage in an ongoing and quite extraordinary transnational judicial conversation about the scope of the refugee definition and have increasingly committed themselves to find common grounds.
Transnational law, judges and refugees in the EU 5 Hathaway further observes:
Where no domestic precedent exists, courts are increasingly (and appropriately) inclined to seek guidance from the jurisprudence of other state parties to the Convention. 21 Judges also refer more and more to the work of leading academic authorities. 22 However, this trend is less in evidence outside the Commonwealth. The International Association of Refugee Law Judges' (IARLJ) own estimate is that there is a problematic lack of referencing between European countries. 23 But, as yet, there has been no study on the precise extent of this problem. This volume therefore assesses the extent to which judges in the member states of the EU rely on each other's decisions on asylum and refugee status when making their own decisions. In so doing, it situates the use of foreign law in refugee law cases in the broader context of transnational European legal dialogue.
The imperative for dialogue between national judiciaries within the EU comes from the Tampere meeting of the European Council in October 1999, when the then fifteen member states agreed to develop the EU as a common area of freedom, security and justice. In order to do that, the member states agreed to work towards establishing a Common European Asylum System (CEAS) by making full use of the provisions in the 1997 Amsterdam Treaty. The effectiveness of this 'common' system will be in some ways dependent on commonalities. An obvious way of achieving this is through the adoption of common legislation. In this regard, the adoption of four key Directives and two Regulations on matters of asylum concluded the first phase of the establishment of a CEAS (this phase ended in 2005). 24 The European Commission's Green Paper on the Future Common European Asylum System started the second phase of this . 26 The European Commission is calling for fuller harmonization of both legislation and practice concerning asylum procedures, protection status and asylum decisions. 27 Thus, how this common legislation is interpreted and applied by domestic courts is equally important. A comparative approach by judges appears to be essential for the development of a system that is not only common but that is also coherent and built on trust; these are necessary elements for any common system to work, as clearly recognized by the European Commission. 28 For this to happen, a transnational judicial dialogue or process of communication, resulting in the use of each other's jurisprudence, must exist between European judges. This volume is testing: to what extent is the ground prepared for a common asylum system, and if it is not prepared, what are the obstacles that need to be addressed between now and 2012?
It is worth noting here that the adoption of the new EC legislation on asylum itself has already had some effect on the dialogue between refugee law judges and the use of comparative jurisprudence. Indeed, the adoption of new EC legislation has required the European Commission to consult with different actors (for example, academics and senior court judges) to learn of the practice and jurisprudence of the member states. It has also forced the member states to reform their existing asylum legislation, and in doing so, an important process of inspiration by foreign practice and jurisprudence has taken place. For instance, the French Refugee Appeals Board (now the National Asylum Court) prepared an internal document aimed at guiding the work of the Board on the application of the new French asylum law of 2003 (particularly in the interpretation of key concepts in the EC Qualification Directive, such as 'internal protection', 'subsidiary protection' and 'state protection'). This document is largely inspired by foreign jurisprudence and contains strong comparative elements. Finally, the adoption of new EC legislation requires the national courts to adapt to what other member states are doing in seeking to match their own approaches with those adopted by other national courts and the ECJ when dealing with similar issues. 29 In this regard, information and best practice are being exchanged through face-to-face meetings and information networks, and the IARLJ is a perfect example of that. 30 The IARLJ was set up in 1995 to facilitate communication and dialogue between refugee law judges around the world in an attempt to develop consistent and coherent refugee jurisprudence. This need was felt particularly strongly in this area of law because of the lack of a supranational court competent to develop authoritative legal standards based on the Refugee Convention. Hathaway has described the IARLJ as 'one of the most exciting recent development in refugee law', in that it provides clear evidence of the existence of an 'ongoing transnational judicial conversation'. However, this volume shows that judges rarely use each other's decisions within the EU. The extent of this problem is remarkable. Ideally, the ECJ should be able to help in this process but, as things stand, its interpretative role is considerably limited under Article 68 EC Treaty (which restricts possibilities of references to the ECJ to 'a court or tribunal against whose decisions there is no judicial remedy under national law'), 32 and will continue to be so for a number of years. 33 Indeed, even if and when Article 68 EC is to be abolished and replaced with Article 234 EC (for example, with the ratification of the Treaty of Lisbon), it will take the ECJ some time to establish any clear foundational principles in this new area of law.
34 Furthermore, the ECJ is not always able or willing to review facts, and yet in refugee cases facts are often key elements in a decision. 35 Finally, it may be argued that the role of the ECJ in this area of law is seriously compromised by the lack of experts in refugee law at the ECJ and doubts are therefore expressed as to whether or not it will be able to interpret the necessary Directives in accordance with international law, Article 234 EC should also be applicable to the field of asylum, immigration and visas. In the interim, the urgent preliminary ruling procedure applicable to references concerning the area of freedom, security and justice should help towards simplifying the various stages of the proceedings before the ECJ in certain cases, but the existing limitations regarding which court/tribunal can submit a reference remain. 35 Lenaerts however points toward the ECJ's developing tendency to 'provide more "concrete", as opposed to "abstract", rulings warranting complex analysis of the facts, national legislation and other aspects of the main action'. Lenaerts, 'The Unity of European Law and the Overload of the ECJ', at 217.
namely the use of foreign law by national judges when making their own decisions on asylum, as an indication of transnational legal activity. It does so by examining nine EU member states (Belgium, Denmark, France, Germany, Ireland, Italy, Spain, Sweden and the United Kingdom) in separate chapters, and by focusing on specific aspects of each case. Each case analysis is structured around a common set of empirical and jurisprudential research questions. 39 The nine countries included in this book were carefully selected on the basis of two criteria: the differences in legal tradition and culture within the EU particularly in terms of the civil-common law divide, and the existence of a substantive case law on asylum and reasonable access to this case law. For this reason, none of the EU member states which have joined most recently are included in this book because, when this project began (2006-7), either too little case law existed in these countries or relevant case law was simply not accessible (as in the case of Hungary until the law on the freedom of electronic information came into force on 1 July 2007). 40 To begin with, each chapter provides an introduction to the decisionmaking process in the selected country, with a particular emphasis on the judicial authorities competent to deal with asylum cases, especially at the level of appeal; early on, it became quite clear that if a dialogue were going to take place, it would not be at first instance level but at the level of appeal. Each introduction also provides a useful insight into the specificities of each national asylum system with a view to identifying what is distinctive in each individual legal system. Each chapter then follows on with an in-depth and systematic qualitative analysis of the jurisprudence relating to asylum in the selected country, in order to identify cases where decisions from other EU national courts were used (in the form of references or citations), with the realization of the existence of an 'invisible traffic' -through training, faceto-face meetings between judges and information networks (such as the IARLJ) -but which is so difficult to trace. 41 So, each chapter considers the
